
There is a growing recognition that the digital environment demands expansions in rights to use 
copyrighted material without permission of owners to facilitate a range of modern activities from social 
media, to online learning, to Internet search. With information increasingly available only in digital 
format, public interest objectives, including to promote education, cultural memory, and access to 
knowledge, can only be served when copyright retains the flexibility to adapt to changing formats and 
uses. 

New research shows that digital user rights can have positive effects on innovation, creativity, and 
foreign direct investment, but that the adoption of digital user rights has been slow and unequally 
distributed between developing and wealthy countriesii. In this context, international copyright law 
- including in trade agreements - should be focused on the traditional goal of achieving “balance” 
between protections for copyright owners and user rights that serve “the larger public interest, 
particularly education, research and access to information.” iii

NAFTA and other ongoing trade agreement negotiations have been deplorably secret. We reaffirm 
the statement of the international academic and public interest communities in the Washington 
Declaration on Intellectual Property and the Public Interest 2011:

International intellectual property policy affects a broad range of interests within society, 
not just those of rights holders. Thus, intellectual property policy making should be 
conducted through mechanisms of transparency and openness that encourage broad 
public participation. New rules should be made within the existing forums responsible 
for intellectual property policy, where both developed and developing countries have full 
representation, and where the texts of and forums for considering proposals are open.iv 

Our understanding, based on numerous conversations with people knowledgeable of each party’s 
undisclosed positions, is that there has been no agreement to include provisions promoting copyright 
user rights or the principle of balance in NAFTA. Absence of such provisions would make the final 
agreement unacceptable.  

While maintaining our reservations about using closed-door trade forums to make international 
intellectual property policy, we call on all parties to NAFTA - and international copyright negotiations 
more generally - to support the following principles necessary to safeguard the public interest in the 
digital environment: 

PROTECT AND PROMOTE COPYRIGHT BALANCE
To fully take advantage of the opportunities that new technologies offer to promote creativity, 
innovation, and access to knowledge, copyright must strike a balance between exclusive rights 
and limitations and exceptions to those rights that serve public interests. Trade agreements 
should include language requiring parties to promote such a balance, and should also include 
language protecting rights of countries to adopt open and flexible general exceptions like fair 
dealing and fair use.v 
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PROVIDE TECHNOLOGY-ENABLING EXCEPTIONS
The promise of digital technology will not be realized if copyright owners can block  reproductions 
and transmissions of their works that are functionally essential and do not substitute for protected 
works in any market. These include, for example, exceptions or limitations for the purposes 
of reverse engineering, temporary reproduction, text and data-mining, indexing, and search. 
Promoting the adoption of such user rights should be a core goal of the international regime.vi 

REQUIRE FLEXIBLE INTERMEDIARY SAFEGUARDS 
An appropriate copyright balance requires mechanisms by which copyright owners call attention 
to instances of possible copyright infringement online,  paired with demarcated safe harbors 
shielding Internet intermediaries from liability for infringement initiated by individual users.vii We 
call on parties to international agreements to assure that intermediary safeguards are provided in 
every country, and to allow each country flexibility to define the specific obligations of copyright 
owners and intermediaries.viii   

ENSURE THAT TECHNOLOGICAL PROTECTION MEASURES PERMIT USER RIGHTS 
Users cannot exercise their rights if they are locked out of copyrighted works in digital 
formats. We call on parties to authorize legislation that permits the circumvention of digital 
locks for legitimate purposes. The text of the agreement should provide for exceptions to anti-
circumvention provisions that correspond to exceptions to copyright, and for an efficient, open 
process by which such exceptions can be regularly updated.ix 

REFLECT MULTILATERAL COMMITMENTS ON COPYRIGHT TERM
Copyright duration remains a debated issue at both the national and international level. There is 
no evidence to suggest that the private benefits of copyright term extensions ever outweigh the 
costs to the public. There are serious proposals being considered around the world to limit the 
extension of term beyond the multilateral minimum to cases where active owners assert their 
rights. We call on the parties to adhere to the standards for copyright term reflected in the World 
Intellectual Property Organization copyright treaties. 

GUARANTEE PROPORTIONALITY AND DUE PROCESS
Excessive penalties deter technological development, creative production, and users’ freedom 
to express themselves in the digital age. We call on any trade treaties that include copyright 
to guarantee that copyright remedies be predicated on principles of proportionality, remedial 
flexibility, transparency in calculation, and due process.x In particular, the parties should avoid 
mandating statutory damages in excess of compensatory levels. Likewise, trade agreements 
should not require the introduction of new criminal penalties for civil wrongs.  
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47 U.S.C. § 230 (1996).
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